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The RIG/DPR has the honor to invite you toattend aworkshop on the issue
of Engendering the New Constitution ofSudan.
We look forward to your valuable contribution in enriching the discussion.
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Participants:

1 Theworkshopwas attendetly more tha 75different participants,
representing all walks of life, INGOs, NGOs, Academia, Students,
Media, Political Parties, and Private Sector.

The purpose of the workshop was to:
U gendefsensi ti ve constitutiono i s

A Raise awarerss amongll Sudanese civil society about a probable
constitutional review process in Sudan;

A Discuss howhe Sudanese peoplean contribute to and influence
the constitutional review process;

A Introduce best practices about constitutionaking processes;

A Exchange views about what an inclusive and transparent
constitutional review process in Sudan might look like;

A Exchange views about the key issues that might be raised in a

constitutional review process in Sudan;

gr ec



Opening Session

The session waspened by Prof. Balghis Badri where she midelear that the
Nilelotic Elites in the North of Sudan had failed through history to wisely manage
diversity in Sudan and had imposgadneunilateral ideology that is to sdlge Arabic
Islamic culture which wadetrimental and aggravated the situation in all marginalized
areas that led to conflicts and wars throughout Sudan. Hence the hegiatme is

no longer valid and we have to as civil societies, political parties, NGOs, INGOs and
government to colleitely embark on drafting a new constitutitimat encompasses

all Sudanesédiverse featureand aspirations

Prof. Balghis stressed that the RIG/DPRaascademic institution haduty boundto
contribute effectively in the making dhe new constitutionby enlightening civil
society through engagement in holdimgrkshops etc.

Then, Prof. Balghis thanked all participants and presenters of papers and wished them
genuine discussion.




+ First Speaker,

Dr. Al Tieb Zein Al Abdeen, Lecturer of Politicalcgnce at Khartoum
University:

He outlined the experiences of Sudanese in Previous Constitl¥aking Processes
since 1953 and explained how Sudanese civil society participated in previous
constitution making process, respectively. The presentations ligigted the
following points:
A After Stanley Baker Constitution of 1953, all other constitutions were interim,
transitional and/or short period lived, expect for the (1973 so called permanent
constitution).

A The periods followed General Abboud Coup in 1958d that followed General
Bashir military regime in 1989, the country was ruled by special constitutional
decrees in the absence of a constitution.

A In 2005 the two partners (the NCP and SPLM) signed the CPA as a political
agreement that rule over the cuent Interim Sudan Constitution, which is
considered one ahe best constitutions so far.

A The Interim Constitution put together a Bill of Rights which was never put all
together this way before in a Sudanese constitution.

9 It is natural that the constiioh of a country reflects its historical,
cultural and religious identity. Therefore, a solid correlation can be
noticed between religion and the state even in secular states.
Accordingly, some political parties lobbies are established to call
for enactingcertain legislations witheligious characteristics in the
field of education, medicine, marriage and cultural identity.

T Islam in Sudan consecutive constitutions was an object of
controversy between those who are supporting seculaaisth
separation of th state from religion and those who are advocating
for full fledge Islamic constitution.

9 All Sudan constitutions past and present have imglied | s | a m: i
Il sl am shall be the official rel i gi
t he maj or ity dariaoshall Ge tHe sraia source ofS
legislation”.

9 The Interim National Constitution &005 will be considered one
of the most developedonstitutionsin terms of protection of
human rightsdespite of the fact that it has not approved or passed
by an electedparliament. It contains the Bill of Rights which
consists of 22 article®\nd it is suffice to say that the constitution
hasrecognizedall fundamental freedoms and rights contained in



international human rights treaties, covenants and instruments as
best shown in the following articles:

27 (1) The Bill of Rights is a covenant among the Sudanese people and
between them and their governments at every level and a Commitment
to respect and promote human rights and fundamental freedoms
enshrined in this Constitution; it is the cornerstone of social justice,
equality and democracy in the Sudan.

(2) The State shall protect, promote, guarantee and implement this Bill.
(3) All rights and freedoms enshrined in international human rights
treaties, covenants and instruments ratified by the Republic of the
Sudan shall be an integral part of this Bill.

(4) Legislation shall regulate the rights and freedoms enshrined in this
Bill and shall not detract from or derogate any of these rights.

Life and Human Dignity.

28. Every human being has the inherent right to life, dignity and the integrity of
his/her person, which shall be protected by law; no one shall arbitrarily
be deprived of his/her life.

Personal Liberty

29. Every person has the right to liberty and security of person; no person
shall be subjected to arrest, detention, deprivation or restriction of
his/her liberty except for reasons and in accordance with procedures
prescribed by law.

30 (1) Slavery and slave trade in every form is prohibited. No person shall be
held in slavery or servitude.
(2) No person shall be required to perform forced or compulsory labour
except as a penalty upon conviction by a competent court of law.
Equality before the Law
31 All persons are equal before the law and are entitled without
discrimination, as to race, colour, sex, language, religious creed, political
opinion, or ethnic origin, to the equal protection of the law.
Rights of Women and Children
32 (1) The State shall guarantee equal right of men and women to the
enjoyment of all civil, political, social, cultural and economic rights,
including the right to equal pay for equal work and other related benefits.
(2) The State shall promote woman rights through affirmative action.
(3) The State shall combat harmful customs and traditions which
undermine the dignity and the status of women.
(4) The State shall provide maternity and child care and medical care for
pregnant women.
(5) The State shall protect the rights of the child as provided in the
international and regional conventions ratified by the Sudan.



1 The constitution did not stipulate or state a®adition a specific

religion for occupying any constitutional position includitige
presidency.
Article 38 provides for freedom of creed and worshipping as

follows: fiEvery person shall have the right to the freedom of religious creed
and worship, and to declare his/her religion or creed and manifest the same,
by way of worship, education, practice or performance of rites or ceremonies,
subject to requirements of law and public order; no person shall be coerced to
adopt such faith, that he/she does not believe in, nor to practice rites or
services to which he/she does not voluntarily consent.

Based on this articlthe criminal law must not have had an article
about defection crime (Riddah).

Concerning the nature of the state , Articlé (1))

The Republic of the Sudan is an independent, sovereign State. It is a democratic,
decentralized, multi-cultural, multilingual, multi-racial, multi-ethnic, and multi-religious
country where such diversities co-exist.

1 Article (4-D)

The authority and powers of government emanate from the sovereign will of the
people exercised by them through referenda and in free, direct and periodic elections
conducted through universal adult suffrage, using secret ballot.

1 Article (6) provided for religious freedom as follows:

worship or assemble in connection with any religion or belief and to establish and
maintain places for these purposes, (b) establish and maintain appropriate charitable
or humanitarian institutions, (c) acquire and possess movable and immovable
property and make, acquire and use the necessary articles and materials

related to the rites or customs of a religion or belief



Dr. Al Tieb thinks that this is a good unprecedented article in the
religious constitutions and it contained all demands of Christian

communites.

Concerning rights of ethnic and cultural groups, Article 47 provides for

AEthnic and cultural communities shall have the right to freely enjoy and develop their
particular cultures; members of such communities shall have the right to practice their
beliefs, use their languages, observe their religions and raise their children within the
framework of their respective cultures and customsa

+ Second Speaker

Dr. Tarig Magzouh Consultant at the Statesd Counc
the Cost i tutional Reform for Governing Bodie
availing options for restructuring of governing bodies within the context of the
decentralization system as firmly established in the existing constitution:

Firstly: Forms of enlarging representation in State Presidency

The semipresidential systemis the most suitable type ofsgstem of governmetir
which apresidentand aprime ministerare both active participants in the dayday
administration of thestate It differs from aparliamentary republién that it has a


http://en.wikipedia.org/wiki/System_of_government
http://en.wikipedia.org/wiki/President
http://en.wikipedia.org/wiki/Prime_Minister
http://en.wikipedia.org/wiki/State_(polity)
http://en.wikipedia.org/wiki/Parliamentary_republic

popularly electedhead of statevho is more than a purely ceremorfigurehead and
from thepresidential systerm that thecabinet although named by the president, is
responsibldéo thelegislature which may force the cabinet to resign throughation

of no confidence

Secondly: Government Levels:
By the separation of the South, Dr. Tarig considers the provision which determines
the form of the state is as foll ows: ASuda!l
Government shall be dsllows:
1. National level that exercises power to protect Sudan national sovereignty and

integrity of its territories.

2. State level that exercises power at states level throughout Sudan and to avail
general service.

3. Local level and shall be in all Sudan.

Thir dl yv: Statesd participation in the Nation

States shall be participated in the power at the national level through formation of
national legislative body from the General Assembly and the Council of States.

Fourthly: Distribution of Powers:

Oneof the characteristics which distinct the federal decentralized systems to stipulate
by virtue of the constitution that the executive and legislative bodies shall exercise

their powers within the limits of their competences assigned thereof. There is joint

power s to be exercised by all levels and in order to avoid discrepancies between all
levels, it is appropriate to revisit the competency lists attached to the National Interim

Constitution.

Fifthly: Coordinative Bodies The Higher Council for Decentiaé Government

based on the Republican Decree No: 23 for the year 2010 it is not constitutionally
sufficient the fact which requires constitutional base as a mechanism for coordination

and national supervision over the decentralized ruling. Therefore, ebenadi

appropriate to incorporate a new provision in the expected constitution:

ABy virtue of the | aw, a Decentralized Gov
to regulate relations between all governing levels and regional councils for
coordination diectly subject to supervision of the President of the Republic and
Stateso6 Council

Sixthly: States Government InstitutionsArticle 177 of the Interim National
Constitution provides for:

States of the Sudan

177 (1) The Republic of the Sudan shall be decentralized and

composed of states.

(2) The National Legislation shall determine the number of states as well as their names,
capitals and geographical boundaries; provided that such legislation shall be issued and
amended in accordance with the provisions of Article 91

(4) (a) herein. However, the January 1st, 1956 boundary between the North and the South

shall be inviolable subject to Article 183 (4) of this Constitution.

1C


http://en.wikipedia.org/wiki/Head_of_state
http://en.wikipedia.org/wiki/Figurehead
http://en.wikipedia.org/wiki/Presidential_system
http://en.wikipedia.org/wiki/Cabinet_(government)
http://en.wikipedia.org/wiki/Ministerial_responsibility
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Also Article 178 (1), (2)

State Organs

178 (1) There shall be legislative, executive and judicial organs at state level which shall
function in accordance with this Constitution, the relevant state constitution and, in respect of
the states of Southern Sudan, also in accordance with the Interim Constitution of Southern
Sudan.

(2) The state shall promote and empower local government. Organization of the local
government and elections to its respective institutions shall be conducted in accordance with
the relevant state constitution.

In order to enhance and consolidate the stancecaf gmvernment in the anticipated
constitution, Dr. Tarig thinks the text should be as follows:
AThe State shall promote and enhance the |

4+ Third Speaker. Ms. Zeinab Abbas, Activist in Women Issues, Legal
Consultant at the European Union, Khartoum, Sudan
Engenderingthe Sudanese Probabl€onstitution:

She outlined that:
i Of the almost 200 national constitutions in existence today, over half have
been draftedor redrafted since 1974, often initially in the form peace
accords designed to endnflict.

i Statesemerging from conflict or authoritarian ruleseeking democratic
credibility as well as international financial assistance, have plgcedt
emphasis upon producing democratic constitutions that enshgpectefor
humanrights, the rule of law, and equality.
U The process surrounding the drafting of a constitution is increasingly referred
to as afcons thiuiultdioong processo, and due to
democraticparticipation of all political and il society stakeholders, the
concept holds greaiotential for gender activists.
U Constitution building requires attention not only to thetual provisions
included in regards to gender equality, but also to the inclusivenetbe of
entire process. Thugh a constitutiofbuilding process, prospects for the
draftingofal g e nsdeenrs i t i ve constitutiono are gr €
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U A fgesnednesri t i ve constitutiono requires
principles whichcombine the establishment of the rule of |@ender equality
and respect for the humalignity of all citizens’ men and women alik&uch
a constitution not only includespecific gender equality provisions, but frames
the entire document in the languagénoman rights.

U This paper discusses anevaluates the best practices from various
constitutions in incorporating gender equality provisions and general human
rightsclausesand must emphasize on the following points:

- Gender inequality hinders development and the exclusion of women from
participdion in development due to unfair policies in education, health and
decision making processes.

- We can not rely on existing data reflecting women situation in Sudan as
the reality shows the deterioration of economic situations of women and
the continuatiorof gender gap.

- Although the Interim National Constitution of 2005 has contained many
positive provisions related to women and the Bill of Rights as, well
however,the continuity of many laws which contradict the constitution
and hence violate rights of wam This repeats the question on the
importance of the political commitment towards womissues as a
guarantee for the implementation of constitution provision

- It became evident that from the Sudanesgperience lawsand
constitutions as contexts cantno | ead to changes i n wor
except in the availability of gender sensitive national policy and to be
linked with mechanisms and effective national institutionsfdtiow up,
monitoring and implementation

Ms. Zeinab quoted songender sensite articles in the Kenyan constitutiovhich are as
follows:

Electoral System and Process

81. The electoral system shall comply with the following

Principles

(b) Not more than twghirds of the members of elective pultdadies shall be of the same gend

Economic and social rights

43.(1) Every person has the right

(a) to the highest attainable standard of health, whilcbludesthe right to health care services,
including reproductive health care(b) to accessible and adequate housing, and to resse
standards of sanitation(c) to be free from hunger, and to have adequate foatodptable quality;
(d) to clean and safe water in adequate quantitjeyto social security; anf) to education.

Family

45, (1) The family is the natural and fdamental unit of society arttie necessary basis of social
order, and shall enjoy theecognition and protection of the State.

(2) Every adult has the right to marry a person of the oppasite based on the free consent of the
parties.

(3) Parties to a rarriage are entitled to equal rights at the timetloé marriage, during the marriage
and at the dissolution of thmarriage.

(4) Parliament shall enact legislation thegcognized (a) marriages concluded under any tradition,
or system ofeligious, persaal or family law; and

12



(b) any system of personal and family law under @aglition, or adhered to by persons professing a
particular religion, to the extent that any such marriages or systems of lavearsistent with this
Constitution.

59 (1) There isestablished the Kenya National Human Rights Bgdality Commission.

159. (1) Judicial authority is derived from the people and vestsand shall be exercised by, the
courts and tribunals established by wmder thisconstitution

3 ““ : K};\
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+ Fourth Speaker,

Professor Balghis Badri, Director of the Regional Institute of Gender, Diversity,
Peace and RightsEngendering the Constitution:

Prof. Balghis started with referring to tiRreambleand Founding Principle®f the

constitution asThe Preamble of a conttiion should outline the basic principles and

values that informthe text of the constitution in particular and will guide the
governance of the state igeneral. Importantly, the principles included in the

Preamble usually lack legatlyindingforce. However, they can senasan important

role in framing the constitutional documeint terms of human rights, which will

subsequently be elaborated upon, with leghihding effect, in the body of the text.

Hence, references to gender equality or equbltyeen men and women, as well as

explicit prohibitions of discrimination based on sgender, marital status, or sexual
orientation, serve t o cenmgnmeatdo egealityThee st at e
terminology adopted in the Preamble is critical: speciferences to equality

between women and mehould be incorporated, and should permeate the entire
constitution. Precise and repetitive refer
morevague terms such as Aciti z easshe notidhper sons
that bothmen and women are to be regarded as equal citiddost constitutions
conspicuously lack a referencegenderequality; the incorporation dghis principle,

however, would reinforce gender equality as a fundamental and foypriiegple of

a state. It also narrows the scope of interpretation by constitutional aghitk, may

interpret discrimination and equality provisions strictly according to the leftdre

constitutions, and dismiss cases that argue discrimination drasseof categories

13



not explicitly included. Here, asexedear und:
referring to the biological attributes of
socially constructed expectations regarding proper roles andarahteristics, is

important

2. Basic Provisions

U A constitution that enshrines mechanisms of democratic governance and
accountability must first be anchored within a strong framework of
fundamental rights.

U All constitutionsshould incorporate basic righprovisions. These include:

Athe inviolability of life

Athe inviolability of human dignity

1 the right to personal integrity (security of person)

Athe right to personal liberty

Athe prohibition of torture as well as cruel and degrading treatment

Ajudicial protection of human rights and freedoms and the right to redress in
instances ofiolation.

U Many of these, including the right to life, freedom from torture and ill
treatment, freedoraf thought and expression, as well as access to the law, are
also cmsidered nofderogablerights, requiring that these rights be respected
at all times, even during statesashergency.

U The inclusion of basic provisions is important for gender advocates batause
frames the constitution as a mechanism designed firstoa@ohost to protect
the basichuman rights of individuals. By appealing to the inviolability of
basic provisions, gendeadvocates are given a reaahade framework of
equality

U The State ofSudancommits itself to conform to the following fundamental
principlesin drafting any future constitutioand to promote and enforce the
respect thereof:

(1) Fighting the ideology ofislamization of theconstitution andall its
manifestations;

(2) Eradication of ethnic, regional and other divisions and promotion of
national unity;

(3) Equitable sharing of power;

(4) Building a state governed by the rule of law, a pluralistic democratic
government,equality of all Sudaneseand between women and men
reflected by ensuring thatvomenare granted at least thirty per ceft
posts in decision making organs;

(5) Building a State committed to promoting social welfare and establishing
appropriatanechanisms for ensuring social justice.

(6) Attaching great importance to the issues of diversity, identity,
belongingness, citizenshitoleranceSelf freed from the Nilotic superiority
discriminative hegemonic complex.

14



Opening Discussion:

Participants were then engaged in lively discussions after the presentation given by
the Sudanese experts. The most important messagesvidrat emphasized during
the participantsd intervention included:

U Military coups plagued the country for years in the absence of democracy and
hindered all attempts to have a permanent constitutidghat reflects
aspirations of the Sudanese peaople

U The weakess of the political parties led to the failures of democracy;

U The type of constitution is crucial: ie whether to be civic or religious?

U The constitution experience under the military regimes differs from that
under democratic governments;

U Most previous Bdanese constitutions reflected the needs of the governments
and not that of the people;

U The political instability was a result of the constitutional experiences;
U Deepening the culture of democracy and constitutionalism is a good

protection for constitutim and democracy;

U The importance far the Qvil Societyt o deter mine oentry
engagement in the constitutiodmaking process, for example: human rights
issues, research, mobilization of women and marginalized constituencies and
development of edrational materials.

U The importance of looking at the constitution from a governance perspective;

15
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i How to communicate our (participants) messagesto the incumbent
governmeng

U To agree on slogan, (the slogan of thwil societywas: No Reform, No
Election);

The outcomes of the workshop envisioned were:

A Create a oconstitutional alliance
support an open, transparent, inclusive, and participatory
constitutional review process in Sudan.

A Begin to develop €ivil Societyprinciples on why a constitutional

review process is needed in Sudan, how it might contribute to

greater peace and stability, and key issues and elements that

might be considered.

A Acknowledging the significance of the engagement of the
Sudanese people reinforcing the efforts exerted by both
governmental and societal actors, to contribute to the democratic
transformation and effective participation in issues that concern all
segments of the society.

A Affirming transparent and inclusive constitution making s
that involves all parties so as to reflect the diversity in the Sudan,
which leads to a constitution that based on democracy, equality,
citizenship, social and economic justice and human rights.

16



A The workshop is guided by basic principles in the daniin
making process, the most important are:

o Participation: The constitution making process should be
participatory as to include preparing and educating the citizens
on the process, availing free and fair opportunities for direct
expression of theiwill at conducive and safe environment
facilitated by the constitution making bodies and to analyze and
i nclude citizensd opinions of thi

o0 Inclusiveness: While involvement of all parties in the
constitution making procssis stressed, it is, nevertheless
believed that the process should reflect diversity of the people
in terms of their constituent units, issues, and present and future
needs so as to have all listened to without exclusion of any
entity or individual.

o Transparency: Transparent constitution making process
means an open and transparent exercise that ensures flow of
information to # citizens in their native languages so as to be
aware of all developments of the process and to be assured their
opinions and issues are taken on board.
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A The workshop has developed five major objectivtisat
constitute the core oCi v i | @aditcal pattigsdasademia,
NGOs, Institutions)activities:

1. Contribute to educating citizens on the constitution and
explaining the importance of their participation in the process;

2. Provision of educational material that takes into consideration
cultural peculiarity and acceptable to users;

3. Urging the government of Sudan to make the constitution
making process transparent, inclusive and with the participation
of all stakeholders. Also a conducive atmosphere should be
availed so that citizens careély participate in the process;

4. Contributing to preparing and empowering the Sudanese people
to participate in the constitution making process;

5. Monitoring and evaluation of the constitution making process.

Prepared by Hafiz AimalikRIG/DPR Saff
May24, 2011
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